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jt Jo« Mineral's /tr extent
for Load Hin* Tailings -it*s i t

Floumoy, HAZ l/j. »b

rt 1. Morby, Uhic,

Katie
Da-mis

MDNR on
, fiiosour

7hi0 ae.no sufe&irisee Jrvelopmerfca vlth Ute dbjndorK*i xt iJ i iu * il »
slta at Dasloge» HitiGjurl aad revitvs the ij, raciaen" bt-twct a t Jot
Minerals Corpor^tioa, Missouri Departjjen of Nituril RpctMircs a -. r »
a^u"Lte» to clean-nip/ jcabiliee the site fhe initial re\i.» w^s »y
Paul Dohetty with additional review by myself

I Background

Lead mine tailings wi.ru dcpositeJ at the Doslo^a, Hisnourl witf t>> bt
Mlnerala uorpOLation 101 29 years, between 1929 and 19j8 iia bi ; ir
approximately 500 aerea Tli* tailings are reportedly 2-4 terr ,t i
and are piled to (kpthti of up to 100 Cect inalde a horot:8ho_ bo 10 o

River

In *972,
Tat

p"op"rty w ya donattd by St Jou lin ral» to 5c I «•( j t m
Aty in turn donated Cue land to the St Frai oic fn> t n

a non-jrofiu if a-ii»Ttlon for tht. ^urp^i. oi e.a" ft\_&\\*\\
aanf«c t ry landfill on tha aite Ua to this tima it jj n at i.r.iJ th r t:

m i

pile or vroilon into ttv Big Rlvag

In 1977. a najo- w »o 10 t 10 rasult u j -x tr% '
l^d th-'f up vj >U, J

01 la *d tTilia,j3 jashwd i ito fhe £1^ Rlv^r M i n u < T L » « luis ( ti nrcl
up LJ t»»iJ -<r sent Line addin* to tap ral3logtj Jep^ait a it « i • ' 3 w

t, the t*4fer&ut <t.Lli.»?nt t tevt-ral etuflies w i r e urd rtn^ r t i
cxt*1 ut of aoviroamur t il dai^ut ana e?plorc Teneiial "d'v. ) alto

In lat i r*77
L £Ti/l'-l/At? coadjcte' an litteujiva survey 01 tu i lj

t>»n. tal it-.,^,m t f^B 1-har the Lilt ixlvOC tf* » floq-mdprf hv nf .•> r . II in, , L iiiiv
an A r ^nn^* 1 rtf p h j ^ f ^ i ^ ^|ian..^.a rjthar chin r n ^ p f t j it lo i»»porcc»L thit
mine tailing deposits aru the piiiary constifuent of the ate ^a jcl tor GCJ ral
miles downstream of the tailings pile
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initiated Uy ti « •» vt

the pr*B«nt and pot^ ttl 1 probltus pfl tu aJte ani t-« pti
problems t><itr report «»an tf juuaj <* T..™.. ̂ y m . . t t .

V.J
id L

A Italy 18, liSO* BtuJy t>> tie n.gsour?
1t»vr>1it ft? 1 rt.» in fry flidh of <\c
*1"

lusttfld a
n renuic of

tn r.hfi
tnr>
eatlnft

b >a"S a ••tit o"
f^ .ciijri.. J"i3h

Slnc« tho ocfUrraneu ol fh» viat)lt>ut iuclteut -\ n
bwld imoa^ intaroat* J agencies to coorcixnatcs nl t i^atJ)! iri.» ti

y*ftfi •ofoffertj'ft BCt-ton og ttnat: " JOK Hinc<- t ) l j wi i.
anntf 1<-°1|| ^^"*— y by dt ̂ ral of af.fnc.

of ^ngineer* (CO* ) referred the can-* to thfi Dopjttnifnt of M r 're r n ' )J>
l*ta 1978* To date. DO action h«o baen taken by roe L)OJ oa iM.. reft
In 1980. the rocoffl-nt niafion ftom T PA/LfffC ^calle * nr imr H irr unforrrrifii t

tha t^JA ard eeJ 70f!
an uncivitro 1 lud Bite I>v

of the . inta^ Tor lof ootetiC-f .•>! j

In
volmitnrv a£ tt____ _____ _____ t,np t.tj.Un.;, gJ^e <U, tr lit "> fi i tw ci (^-
tloupi, sod ti •> fa^t wl »• tiinxiifc, U / X T I bc^ in-» <_>ct U n. < f 01 _ t „ i < ua
win t. re^alHtJo i ('IT*, ibtr i'* i l « 5 ^ y » n p t ^ ' r n a l O i r * > , < _ / f i u 11 n
f r t '«r a f^ ic 101̂  ^.ti 'in' i t f . tl_ *" o^iti-, of cu s* n^* * n t f i o
i iCfvii i»'a Affcticy ai. i ', du i r i r coj^st uf 1 j t*» - > t'<

ur» lo"* L-^tl Joe laHin t ^t fri-1 r ic list u o icxo (L » Ir
IIP^OL* Jticufa eo itl u irt j tvlO, until *UL k t J°3' It \ u J $ *'
tli.it t.litt ogiijglt lc_ at.n^tjli.j.. i j - j ^ . ^ tu n. g-it ^ i f i t f tit, t- i ... . ' * y c f n__*~a

LL i ^.nt.t.-lt * £u..aL JJ j. t,r 10

L>Qi.iai ijj J ^ rv for i rt

IIP final ULgotititcJ o^r^QTatat, "Covenant tfor to Sue" Ktwic-u H ^ Si Jo
tJ jtrala Coapaay, St Fiaucois f fuvJ coma«auEal ^orporatton, S^ jre i* parra->ut

of iMturul Pefloarceti, btata Clc^n I7ator Conzii Hlon, atita foin rv^tKu
Comni.itttiont and Stat« Attoricy UPieral's OifJca wai al( ntd on ^u^te jt/i. 4,
1981

The format of ths Agreemt.atf titlad "Covenant fot to
pa it i) These parts can ha described A3

ia in tlirr-e

1 Summary atatemouca on the hJu toxy of the aitfe aid washout Incid a

2 3tatem«nts of liability, responsibility and ixe^ptioi 'roir future

3 Ocacri Mon or red Hal ictJoi



vPl
V

The flr»t eev?ral provisions of rhc Covenant got forth tht Ulefcry if
site and wauhout incident ao doncribad previously In this a JQ

Iho succeeding provi&fons at»». forrh £h« conditionj of UnhiUry, *"atin
litigation *n3 remedial action rasp»n«ib l l i t i e* teiordfiL—C.Q -1—^« '
proitia St. Jaa Mlnt.rala and th^ _>t Pr*u Co. t i t / F 1

relasml fro a tuilit/ rot ll d t
the v< >^ fht. "t itaoc^t Count/

Ity ti. rot t n"tJ(n _l* ,
wU «.l i -.J f* toi * ar' D IT ic r tdjni n j ' i ' i iy ^o u.. ^

Oi^ t^ic IT t the ' t f r i_ l i teraJt ""or w <l J > ct< to
for thw ^rotJfSfcJ -n't* yrtiv «. ^ olurtntal x l l l u»* ii*1 1 tor

-, ca it<j.* i nt ^.i , i« i till f ' 51 a i v , * j o » . / e i i i lcu
assf stance tu tie *• \»"oitj < if T ^ in-r« u.^.' T-»jora-*3n vJr
the review siJ t r f i ^ L y o i oj. \.\ co lOfiL^tion t ork P< _trr"»t < tc

foi the; uirk Jo ut ua d ny st ^i e i lun/al 4 A =.M j

lie thJril p^rt of rht \ ^e ent piovJdtis 2 ^ c r ^ p ^ c d tuiU >n the rer -• 'ai
irtioa tasks Tain wo**, la dt-5».i.iu^J Jn a docu i n«- t lc iul , ti Ji-ir J_ Juia
at Dcslo«« ItjtudfiH \^o i? lii^ i iver," aa<l luae beet uaJo p it of 11*. Co <_u HI
by reference.

Iho work C*n b« briafly uucuiarized au follows

1 Plll-in/rcspair of all nijor eroeion gopa (two lar^o "apa and tl

2 K«t,ona tract Ion oJ^ three retainlntj bfras at tlu r» puirnd no HOT

3 Alteration of thu fuilt-d d aiuage structure to prevent future bloc a •
problemsi

4 Seeding acd fertiliser auplic itlon to a 20 acte "decatn^trution" plut,

j Construction of 0]1 acre airy hiula^r ro \dn

in J •'pcussioi
•> Althotii.h thr crttJru "Pi.jair r> J -?a ac )c Xo 'rri«xil I i" JH * ••

.tat i t t t t ' 't n >ho or. i ^TT~r
»rtire o ia l t tL l ) , t ha c..t.c.. lotion )f v/ot.^ 1 j coatrt HL i t >

nida i j tba ll>bO r«»^jr . jrcpt-ied by.. t'i^ Jni VLrai ty >t IJ-J« u-.
^ rour 1" r taIt appears tt it tit- at re vvl-ioou wo-.t is a

lnlvornity o41 i f p i v r j i « . j>oi t ruat tU
in the site will ot» r<. it ii< 1 b/ tno nropost-c! v/otl »• ' til ? J " * oU in
much of the aiviru mental ia nib j>u3cd by taturc ut yit> or ual o it i 1
the Bite ^ . Ua<v«ta"-y of 4l»js«url re^-'^n*^1 evtf us v «n ilyspn on
onttlneerl^ nro-vrrJa» of tu* tal l lngj iinterJa "Jth n rtd > e re? £ J
(1 a , aieaa uheta t e ^ u i i a l or^ itt planned) th«* t port > >n«.iu''ud tV*t
tailing pJLa site " is a whniu I4)p(aru to ha nt*i »i»



r Xha B tot a ldr t f la aovbral or ^ t ntial trot y ruil
fiteij in »ht Dnivcic'1 ty ot Hlusouri'b i

Thes,* turcmtljl envlro vru nt il hisarda 11
i Z

t ty 33
follow*

I Contamination o* JJijj River Bunthic ?OA« and xnu _?opul3tlcn Sfutde
conducted by EPA and MDPi ,ia a riocuuoulfid thct tlu ki,j Rlv ** nut. b«-^n d
ior aaveral mil^s dojm.tr^^i x x o a the tatlin^, kit L, iu vVt bolt u fd-dlt/* Urn
hav* elevatttd 3<9vel« 01 lc»ad in t io i i Jleuh Dot t "x{^ iono wai wt c t^^- i
fraa an aavlronnentiT. staadpoJut Hotpvat, -sclau°t ^.on o> 1 i. ?- »e ot wu^ L <
is not Included in UK Ajrceioit'a co n of wark Q . ^ t i f c ^ - i ^ thl t» w^g< fee i I1-

gppaara Lat t i i J,« Jit jaaid L.^ unrea^. jntol to ^^ntct St J H t
L/ for »i .Jt opt at on i J £4.0

whtfh ift..r tt... Lo.. .>. in / r J till*
fitapoaslbll.lt/? o ti <.u the wctin?/

Co »-»«r\atloa a i 11 j i iuv . . f iL a clr I
I.V ecoJ 5^,y o£ I if r}\ ~ nnJ t at m ta »1
r «l«i-lu^ tht. riv^r fl tn ti in

" e i atr Jt f u
_» ^ uul < ro upl « _/
t < H ne 10 i ct

tro

Oi ti ^ ' Ih r t inn j WIT ,!,< n—^.i jtnp. rj .mJ :>;
. OM rat if » . t 1_Ht </w Hut Mm ^lyrr but tun

H-̂ £ i ?PO I

»i ml ...1. .
»<"' (t J <•
)? <~3 I f t

^ i r „ 2 3 t i
t i t i ' n wastes ar^ nu

tnn_n.
lu i

.1 Of

M om . t. t.

i > been c W i- i J no t" >f cents i e -i t_ i
has b _a -a „ i a J i*-o j i < n uc r ti '» L ^ Lt ' >
r a * r n n« < t, i

tc vvtut* m H i "I- vy !1->tal ) i QM til- l i t-^ry ^ u ill ih_ * ny
ts I by thf Uui „!. ity uf Uw uuri r i p o j J ^ d ,_ >. II' ^ I tu ta i nc th

la tic!f ill operation '-oilU I f ' sd to potentially m x i u u co * jxn it n ot /iter
pupfli^a i » i 3 J i lit* >r *l oty j t ' U e w , cniuctcd /^ th w< n t i1ir t i _i 1 j ' D J d
».' it vradar ^ci ir cJid ' t i iJi ta Ic«' avu.' i c lr th t f.* ii > 4 •* -. -^ li

n 4 r-. i
. L, I .

i* rate tit* 1 h J ^ j fv il")» > und coil 4 t-v utu tl L' cu
^rour jwatef *?«iaui s» ' n r r>or(. i/^-v^cd the SaKTr ' i i Is
»A clou& 3nn T-h i r -J'i t^ itu')i.i ' an "iraa* 'nt " i f f t o
urch iJi^O, fD"!lu"iu t *» un ^v.n ±ty of t IJSSLI j ..cpcrt^ i

Inchata a»0n i to i i" ~* pf t 3 aita iheir r jult fjhot t ?n
»nc

In

and caJru.4a
q Wat

J f r
_ lai^-i

VlLud ibctV* bi»ck!»ruuuu t v/t \ t-r rM 3 i y
atpj^.1 '. L t-r t?

a o
i LI 3 ,

(— •*

the L - i J f l U L el . t _ c j if1 i
Liia of la i J f i l l tnobllt/in h t & v j i l it ari y

. ha» _- a f- 1 to f i t , 1'a
determine if tb- I r i i ) ill lear'itilfc -Joblli^cs !i«a« y nirtrl , fi
T t 3urt*u oJ1 Uo •* IT coi Ji\ctl s a ratur'v on th<* lu t t ^ ' i f i '

i £o- bicigroun^ ( £ : u t i l^.. and c^ ^ f l i a it^ou <"u«. w
th- art^ M r f > s » i , i > ( n> ro^ri J ly i laced u nit t| \

»{^li 1 * ti T 1 .-Jui... i t'it.1 G ' i i / u M t Juclu] I iu inJ

0 -» t i-t i to
l t lca ^f 1 ri

{ 3T1 JtUdi
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occ.upit5oual
1*11 In thtd

ID

*."i atinacpherie
» , i o i , nrt.be1* rp£t

41 <( j t1 x
.1 ic

Lead toxltity 1^ mail 1, ttu. raj-ir of thy on*, cut rat IT j s.' r a
(soluble) l^a<J In Bft t tia>)u o iu the body The i *ol>itlltt ot lu«d
Aulfida (galena) probably account for Its low repoitf J u cJ ty

of the i« ic tttetta of Ctuaif«i S»ibt t*neo« «t I C » . T <t f i
presents an iuQi0aijr iCc.nl hazard" wltb cfsn! LU t q v m t ^ e to

Thl* in the lowoBt nu^olblo ratiaj The lf>w tO3i.judty ^R^.^ _, « a^ ilco «.
the lack of trxic reactions o^c,rv»»d by FFA la cU^ Fl fx ^r ljollo<,'ag tha
vaghout icciJent.

Iha Mine Gafety end H^rtlth Adulalatratiott (JlSHA) IB raapo^olbla for
estttbllehiag ar»d euturcluy ecaadsids for occupational < pn«jra Co
during alntng operations The standard is 0 15 taj/m^ ot oal and lead
compounds Hr lorry Vhi1l i»e , Sub-district H^nu^i " of v ' i - > MT \ tollu,
!isuouri offiea atateti that coni>llonce Heasurcncnkti for tlii iftinaord T*Q

usually coll«ct^J n ar tha oro concentrotion op rulon / I thou n oi •
operation produces a coi reacratu which ib 9d - 9> pt.rcini l o w 1 t,ulj.iv
coapliani,e wltu tht. 0 15 «uu/n^ stiudj^d ia not unumtuly d J f f c l c i l c Given
tnttt th lead taiitn^a re 2 - 4 parceat lead, Mr PHil ' i i il lot
that the uban'onflJ tailing pila v/ou^d violate th^.lf ot in^ar i of 0 J3
bhirt-tara violations iiay oci_ur during i>erioda of 'il^'i >/ in U *>ut r le
expect tliat due to tha h!0h doajlty p-^rticulate ra^u*.- uf i ' r ' ju
thu area iiamcdi * cly adjacent t< KM do^awiiid tron rbc alt ou d If
Due to tna low toxiv-tv of lti«.ti ulxldw, the lu 7 *_OL, < rLk . t ot 1 ri_i in
cite, taiiiu^ I^AQ ^ ij the lit rtuttunt iiatur« of wliffexo^u ( c ir nccb.., <
ic. tc ic lu^td thac th(» f;/ t u i fn l hjaat-Jb pv nJ Uy uii ^ t t t» r 4
ib l i f t sl^nirica t ft L.ay i?u dvljable to OB^^ji ta ^ n it |_aii.t/

aitorin.., btattins i car tbo sivC to conCirta this

(f

nact"t>

Supa try

and -u
Jof Co Sue) betwapo St Jo ilinet. 1

a

Le0ardi«g

2

3

4

5

in tht ->!£ iliver rndiraout,

Potential lobchaio coat -iiainat ion froa tha landfill Oi'tratica, an!

The luck of a vageutlvt cover to further Btjbilizo the site

Erosion control on a continuing baalfi

Lona-torm si ipliaj/eiwirounental ovaluatioq pro^r 10



Overall th* Agreement addreseea landfill data ropairj but dl 1 iof ir^l^da
th* abov« Hated ruactrna aa a»vllcable Th^ fnct that l^ad cm cuatrat j.oui3
In bottom fa^Hnff f f a h in ht. h tnouith that tho f>t^e /fiayd a varnlfv
th^ir COiUUttpt^n !• i.tftnqpc^ C>i_^mmarti a_ p^.!««.•> 1 ^^^JQ^ ittidttr bJfytA pt
RgRA> Pot thi» reason ami because tha above lifted uo c^rno are not
In tha Agr«tt«oit, *JP' should continue to raoriit r thrt pro^i BO of tht 5
It la reeoiKneaJ.ti that wa l&sup a letter to MDiJR c,Epit oaiuj JIP
rocomiteudad *ci,iyj»s rn y ehoul I undertake to a Idreao Lheot.

and



ENVIRONMENT REPORTER

oncy has unreasombly delayed in making (its] motion
,ne March 4 motion apparently should have been hied not

later than 10 days after the Feb \i order under Rule 59(e) of
the Federal Rules of Civil Procedure according to Judge
Pralt who added Here of course deft nd ints waited some
21) days significantly muting thnr chim of hardship

LI A asked the court March 4 to reconsider its Feb 12
decision in which the court ordered the Tgency to promul
gate within 90 days enforcement guidelines under the super
fund law and a revised N( P outlining the federal govern
rnenls response to chemical site and spill cleanups

The court Feb 12 ordered the agency to propose the NCP
within 30 days and allow a 30 day public comment period
The plan must then be revised and lepublishcd within 90
days the court said

The agency acting under the cou r t s order March 12
proposed the revised NCP with guidelines for coordindtmg
federal and state government n pnnscs to the cleanup of
hazardous substance spill* and abandoned hazardous waste
durnpsitos under the superfund hw (Current Developments
March 19 p 1475 Full Text p 1498)

HAs March 4 motion to reeonsiJcr th it order asked the
c ourt to allow at least a 60 day publu < ommenl period on
tht proposed NCP and to permit the agency to
provide the court with a report on the extent and nature of
the public comments within 14 days uf the completion of the
comment period

The ag< ncy cited the complexity and length of the NCP as
its re ason for requesting reconsideration of those portions of
the cour t s Feb 12 order relating to the plan Until the
public s comments qn the proposed plan have been received
HI A told the court It will be impossible to determine what
pi nod will be necessary to provide sufficient time for the
tovirnment to consider respond to comments and then
publish final revisions to the proposed plan In any event
the motion stated such response will likely be impossible
to complete within thirty days

The Environmental Defense Fund and later the state of
New Jersey sued FPA bst year for f i l l i n g to issue the
National Contingency I lan by June U 1981 as required
under the superfund law (bept 11 1981 p 573) The plain
tilfs sought a court order requiring the agency and the
Otlne of Management and Budget to promulgate the plan
for hazardous waste site and spill cleanup activities by
February 1982

Jud|,e Pratt Feb 12 granted tht Environmental Defense
F u n d s motion for summaty judL.rnt.nl saying that in view
of the congressional intent ignored hv I PA to issue the plan
odd the guidelines by Juno 9 .1 court ordered publication
schedule was appropriate (hob 19 p 1323)

The existing National Contingency 11 in governs cleanups
of oil and hazardous substance spills into navigable waters
under the Clean Water Act but the superfund law requires
that it be revised to apply to a wider range of hazardous
substance releases into all environmental rnulia

Litigation
COURT Of APPEALS REJECTS CHALLENGE
TO EPA 8 REGULATION OF MINING WASTE

The U S Court of Appeals for the District of Columbia
Circuit March 16 ruled that the Environmental Protection
Agency LawJullyjnrludmLmining ui.^ii in ih/. r.m piry *i
solid waste rpgulnfpd hy apmy r - r i l i r n Mint Mnf inn npun
dumping (Chemical Marm/acturcrs /\ss n v LI A No

In 1979 LPA issued crileria denning solid wanic disposal
facilities and pru tires and classifying those practices that
constitute open dumping under Sections 1008(aX3) and
4004(a) of the Resource Const rva t ion and Recovuy Act of
1976 (Current Dcviloprnents Sept 21 1979 p 118J)

Issues rcl i t ing to the a(,i m y s authority to n gulate mm
ing waste weie raised by mining and other industry repre
senlativos in jud i< ul ch ilk nge to the rritern

Judge Malcolm K Wilkey writ ing for a three judc,c panel
of the couit mill i l ly notid lint Se< lion 1004(^7) of ItCRA
defines solid w istt is inr hiding disnrded material
resulting fVom mining operitions Ik added that this
definition is u^cil in def ining < pen dump is any f in l i ty or
site where solid wistt is dispr sid uf thai is not d sanit iry
landfill or a h i/ irdous wnste disposal site Without ques
lion then Jud(,e Wilkcy c o n t i n u e d the st i lu tory language
includes mimnf w isle disp<; <] w i t h i n the scope of t* I A s
obligation to dthne tht pr i ti« th it constitute open dump
mg ind to ela Mfy di pos il sil< ds opi n dun ps < i sanitary
landhlh

The nuirt r< fnt II il ll>n i .ml. ..linn nf Mining .ii.l H.if lima

rin ntinril pf America. ln( i etitioner, th it the agenc
lacks "authority to reuilatt mmine. waste h<c iu e RCRA.s
iTgFslutivp nistory indica tes i h i i minim «. . fs t i v..«, nvpmpT
eo from the isf"p' «f -**<" limn. i 'MiHfr | ) ( .<) . and 4ti04(.n The
court found that cutain Ugis la t iv i history relied upon by
the council is ambiguous ind contradic tory fho igpnty
followed the langu ige of K( HA ind reisonablj c o n c l u d e d
that the Aft Lrnnowfrs it io inrhl*^ "11nlnf. ^JiSIP If* its

cdHnn «f solid waste disposal sites, according lo the.

dumpin
75*22992299 et al )

cnttri
Turning to the mining and reclamation eounc.il s argu

ment that provisions in tho Surface Mining Control and
Reclamation Act of 1977 and in RC KA thai instruct LPA not
to duplicate l e ^ u l i t i o n provided hv other ii,eiteies demon
strate that (ongrcss intended the Surfaei Mining ( o r t t i o l
and Reclamation Act lo operate as an exception to RCRA
the court observed tha t sue h in ir^umenl would imounl lo
finding a repeil by implication Noth ing in SMCRA provides
for repeal of LPAs mlhority over nii inriL, wislc and
SMCRA hid no elfoct on R( RA s aut lmriz i t ion

Judge Wilkey also rejected the. contention of the Amencan
Mining Congress another petitioner in the lilie, ition that
while HCRA gives the ugcncy authority to rcgulitf mining
waste such authority may not he exen ised until a mining
waste study is completed under Section B002(f) of the Act

Nothing in RCRA conditions etercisp of regulator power
over mining waste on compl« t ion of the mining waste study
Nor is theie any clcir cvid< net that the study \va moin t
solely or even predominantly fir use in promulgating rot,u
lations under Sections I008(i)(3)and 4004(a) the tourl said

The court notc-d that Section I O O H ( a X <) and bietion 4004(a)
criteria were due one year i f u r Hf RA was enaeled and
that Section 4005(b) required publication of an inventory of
open dumps one year after tint The Seelion 8ou2(f) study
also Was supposed to be compl ted in two years according
to the court II is d i f f icul t to argue therefore that Congress
intended the study to precede regulation of ruining wrfsk
under Sections IDlWaXS) and 4004( i) Jud^t. Will cy said

[Wjc rofusi to add or s u b t i a c t lani^uat' from H< RA
simply to conform to certain va^ue portion uf the Ipgisla
tive history the court concluded

Turning to the American Mining Congress argument that
EPA acted arbitrarily and capnt lously in applying its entc
na to mining waste Judge Wi lk t v ohsc rv< d th it I I A quite
reasonably followed the statutory definition of solid waste
when it included mining waste under the criteria
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II subsequent studies suggest t ha tLPA should alter Its
criteria with regard to mining waste then the petitioners
ft, (y request the agency to do so the court noted

Genital Policy

LAVEUE NOMINEE TO RUN EPA PROGRAMS
FOR RCRA SUPERFUND REVIEWED BY COMMITTEE

Rita M I«jvelle March 23 told a Senate committee re
viewing her nomination as Environmental Protection Agen
cy assistant administrator for solid wa te and emergency
response that she will work towards involving the private
si dor and state governments in the superfund and hazard
ous waste programs in order to get outstanding results in
protfcting human health safety and ihc environment

I avelk s nomination however was opposed by environ
menta l groups which criticized her association with Atro-
jet f eneral Corp a firm that has one of the worst waste
dumpsites in the United States (Cumnt Developments Fob
26 p 13bO)

Committee members predicted smooth sailing for Lavelle s
nomination in the Senate although thev promised to scruti
mzc hei performance as assistant admmistntor in charge of
the super fund chemical spill and dumpsite cleanup program
under the Lnvironmental Response Compensation and Li
ability Act of 1980 and the ha/ardous wiste management
progrim under the Resource Conservation and Recovery
Ac t If confirmed by the committee and the Senate Lavelle
Mould be one of the seven assistant administrators at LPA

< ommittie Chairman Robert T Stafford (It Vt) Sen Jen
nmfis II mdolph (D-WVa) ranking minority member and
Son J( hn I! Chafee (R Rl) opened the hearing by emphasu
ing the importance of managing well LPA s hazardous
waste and supcrfund progiams created under laws devel
oped in the t nvironment Committeee Stafford noted that
the issistant administrator position creited under the su
perfund law has remained vacant for 15 months no doubt
accounting for many difficulties encountered presently in
both programs Difficulties he said include

> Much too slow implementation of RCRA and the
superfund law

» Slow enforcement of the two laws
> Overemphasis of response activities on abandoned haz

ardous waste sites to the exclusion of releases and
> Allocation of inadequate resources to the Departments

of Justice and of Health and Human Resour es to cirry out
their responsibilities, under the laws

Chafee expressed loncern that six years after RCRAs
enactment the hazardous waste reguhtions art, incomplete
and probably will not be made final until the end of 1983
and that no new waste disposal sites hue bten established
drspite enactment of waste siting legi htion In 22 states

Chafee said he was also concerned about the slow pro-
L,;ess in carrying out the two year old suporfund law the
slow movement of money to states to clean up and respond
to releases the lack of final decisions on critical enforce
iiu nt policies and superfund health studies that ari still up
in the air

All three senators urged Lavelle to mike both programs
receive the highest policy level attention within EPA

Lavtll* • StoteTient

Lavelle said that as assistant administrator she would be
on the lookout for economies at ill levels inside government
and with the contractors working for EPA — getting the

most for every environment il protection doll n is an appli
cation of Rcaganomus whteh I intend to help Adnun i tiator
[Anne M ] Corsuch implement

She endorsed a federal rule in developing tuidHine for
states to design solid waste manafiemont proprams adding
that over half the states have developed plans tha t 14 of
these have iceeivod approval ind that the process is expect
td to be (omplcted by the ind of 11(83

Her thrust for the hazardous waste progiarn should she
be confirmed would be to woik w i t h private enterprise and
state governments to dcve lop environmentally safe disposal
piocedures thit are effcelive and feasible she told the
committee

The FPA nomime noted that 26 st iUs have f hase I
outhom Uion of then ha/aidous waste ptotrams and seven
more states tie expected to assume maniac tnrnt roles this
yeai (See related -,iory p 154b) nothing that most of these
states are in the Midwi st Southwest and Southeast where
more than half of the disposal f icilities are loeatf d

As aviistint administrator I ivellf said she uuuld ensure
that the. hazardous waste regulations for land di posrfi
incinentors tongi and fin ineial l i ab i l i t y w i l l be jin mul
gated ind more importantly will work

The agency is in its second year of operating the super
fund program but in first year with f u l l funding Lavelle
said and is concentrating on field work at is many ites as
possible to develop appropriate cleirmp remedies

Lavelle said she would press for negotiating cooperative
agreements with even more states and for voluntary
cleanup of sites and spills by the pi ivatc sector An increas
ing number of pnvati compnmes ire responding tf e i m r
gency requirements for the immediate and planned removal
of hazardous waste lavelle noted itldinj, lhat she hopes
the voluntary efforts will be extended to the remedial action
area

While Lavelle said she prefers the carrot to the stick
apoproach thp stakes are too high to hide the slick or fa i l to
use it when justified in enforcing the ha/ trdwis \vaste
regulations and the1 superfund law Midnight dumpers gyp
sy haulers and other flagrant bad actois will be prosecut
ed she assured the committee

Senator Daniel F atnck Moymhan (D NY) told Lavelle to
respond to uncontrolled hazardous waste sites and spuls
first and argue who wi l l pay for the remedul costs liter

When there s a question I hope you respond on the sid< of
acting he said

Because cleanup technologies for waste sites are very
new Lavellp said EPA must ensure that tht tecliunlopical
community is given the maximum amount of cncmrag
ment to develop answers calling for a eioss feitiluation
of talents

Moynihan called lavelles nommition welcome but tar
dy in expressing concern that the Reag-an Administrate
does not like the superfund program and is spending mom y
where it docsn t wmt to

Lavelle said the success nf the superfund program should
not be measured by the amount of money spent (M irch 19
p 1490) but rathci by the n u m b e r of K.IUJ! deanups
completed at dumpsites Regarding rteent statrmertLs made
by congressmen that FPA is not spending superfund pro
gram appropriations in order to bal mce the federal budget
Lavelle said the superfund program is 10 to thp minus
seventh when you consider the national deficit

She told reporters that program expenditures were slow
the first and second quarters of fiscal 19H2 because the
agency had to get the program management system on line
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